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HOUSING WORKS OPPOSES A. 4861 A/S. 3740
(Forced HIV testing of sexual assault suspects)

UNCONSTITUTIONAL

* The legislation as drafted is unconstitutional, violating the rights to presumption of innocence, due process, equal protection, privacy, and protection against unreasonable search and seizure of the individual singled out for nonconsensual testing.

FAILS TO ADDRESS THE NEED FOR PROMPT MEDICAL TREATMENT

* The legislation as drafted fails to provide the most important protection and assistance needed by victims of sexual assault:  prompt medical treatment and post-exposure prophylaxis (PEP) when indicated.

CDC and NYSDOH guidelines on post-exposure prophylaxis (PEP) recommend consultation with medical providers as soon as possible after potential exposure to HIV and a short course of antiretroviral medication to start within 36 hours if a high risk of exposure is indicated.

After 36 hours from the time of the assault, the results of an HIV test on a suspect simply do not provide significant medically useful information on which a victim may take self-protective action.

And the indictment and court review of forced-testing requests are likely to take place after – perhaps long after – this window of opportunity for treatment.

* The legislation as drafted provides for forced HIV testing of suspects for a period of 10 days after the filing of an indictment or at any time prior to sentencing –- months or even years later.  The legislation as drafted is extremely overbroad.

COULD ACTUALLY HARM SURVIVORS OF SEXUAL ASSAULT
* The legislation as drafted may actually result in harm to victims of sexual assault if they are led to rely on the results of an HIV test on a suspect who is not the actual perpetrator.
If police and prosecutors have rushed to indict an innocent suspect who tests HIV-negative when the actual perpetrator is HIV-positive, victims very well could make a dangerously mistaken choice to discontinue medical treatment.

* The legislation as drafted may also result in harm to victims if they are led to rely on the results of a negative HIV test on a suspect who has not yet seroconverted.

It can take three months or longer for a newly-infected person to test positive for HIV antibodies or “seroconvert.”  
During this period, they may infect others with HIV despite the fact that they themselves test negative for the virus.  In fact, it is during this period that individuals often have the highest amount of HIV virus in their system and are most infectious.
If a victim discontinues treatment in reliance on a forced test on a suspect who has not yet seroconverted, she or he could put themselves at needless risk for infection when continued treatment could protect them.

* If victims hold off decisions regarding treatment until after the 36-hour window in hopes of carrying out an HIV test on a defendant, they could be similarly harmed.

NYSDOH clinical guidelines recommend immediate PEP treatment without regard to the HIV status of a source or suspect.
UNCLEAR DRAFTING

The legislation as drafted fails to clearly define “exposure” to include only those categories of high-risk contact – i.e. anal, vaginal, or sometimes oral contact with blood or semen – that could lead to HIV infection and is thus overbroad.
HYPOTHETICAL BENEFIT DERIVES ONLY WHERE HIV RISK IS LOW

Supporters have admitted in prior-year committee debates that the measure may well provide no actual benefit to rape survivors.  

Others have acknowledged that any benefit will be very minor, and is limited to instances where a suspect is known to the victim and exposure results in a high risk for HIV and a suspect conclusively tests negative for HIV within 28 days after the assault and clinicians judge the suspect to be at low risk for HIV, thereby allowing an assault survivor to stop taking antiretroviral medications prior to the 28-day course of treatment.  

(ARV treatment itself does not result in any lasting harm or medical damage to the patient, although unpleasant side effects are certainly possible.)

See NYSDOH AIDS Institute guidelines online at: 

http://www.hivguidelines.org/Content.aspx?PageID=83&guideLineID=2&guideParent=78&vType=&pGuideLineID=2. 
Again -- any possible benefit from the measure accrues only in instances where clinicians judge a very low HIV risk.  

New York law should not provide for forced HIV testing that could actually harm the health of survivors and is of questionable constitutionality when the only circumstance where the measure could provide any benefit is where the risk of HIV infection is very low.  

INCREASES HIV STIGMA AND HURTS PUBLIC HEALTH EFFORTS 
HIV stigma and fear of people who are infected with HIV is one of the driving forces behind this legislation, as committee discussions on the measures have demonstrated.  
The negligible amount of hypothetical benefit does not outweigh the damage that will be done to HIV outreach, testing and education campaigns if this measure is passed.  
Each time this provision of law is considered by a court will be an occasion for high-intensity, high-emotion media coverage of the alleged attacker and public exposure of their HIV status.  
This type of coverage turbocharges HIV stigma, and will add to the barriers public health workers face in encouraging HIV testing, treatment and prevention.
DANGER OF RACIAL BIAS IN UTILIZATION OF FORCED HIV TESTS
American history and current events demonstrate repeated instances of false allegations of rape and sexual assault against Black men and men of color.  Over three-fourths of convictions overturned as part of the Innocence Project have been for sexual assault.
Black and Hispanic Americans and other minority groups are victimized by disproportionate targeting and unfair treatment by police and other front-line law enforcement officials; by racially skewed charging and plea bargaining decisions of prosecutors; by discriminatory sentencing practices; and by the failure of judges, elected officials and other criminal justice policy makers to redress the inequities that become more glaring every day.
Forcible pre-conviction HIV testing of rape suspects will make public the HIV status of a narrow category of individuals who are likely to be men of color – some of whom are likely to be innocent of the charges against them. 

The risk of racial bias in the utilization of forcible HIV testing of rape suspects is high, while the constitutionality of the measure is questionable, and the public benefit is little to none to negative.
HOUSING WORKS RECOMMENDS voting against the legislation as drafted.  To address the serious problem of potential HIV exposure and infection due to sexual assault, we recommend new public funding for HIV health care, information and treatment initiatives aimed at getting fast, accurate information and treatment to victims and continued support for anti-crime and anti-violence efforts.









